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David H DAVI S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 14 January 1970, an Exam ner of the United
States Coast Cuard at Seattle, Washington, suspended Appellant's
seaman's docunents for five nonths plus five nonths on ni ne nont hs
probation upon finding him guilty of m sconduct . The
specifications found proved allege that while serving as an oiler
on board SS DA GAMA under authority of the docunment above
descri bed, Appellant:

(1) on 25 Cctober 1969, at sea, failed to perform his
assi gned duti es;

(2) on 23 and 24 Novenber 1969, at Can Ranh Bay, RVN,
absented hinself fromthe vessel w thout perm ssion;

(3) on 6, 7, 8, and 11 Decenber 1969, at Sasebo, Japan,
absented hinself fromthe vessel w thout perm ssion.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The Investigating Oficer introduced in evidence voyage
records of DA GANVA.

There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of five nonths outright
plus five nmonths on nine nonths' probation.

The entire decision was served on 24 February 1970. Appeal
was tinely filed on sane date. Although Appellant had until 4 My



1970 to add to his statenents on appeal he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an oiler on
board SS DA GAMA and acting under authority of his docunent. On
the dates in question Appellant commtted the acts of m sconduct as
all eged in the specifications found proved.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the Examner's order is too severe,
in view of the fact that Appellant "did not have a log or a mark
agai nst ny record for over 10 years,"” and constitutes a hardship to
Appel lant and his fam|ly.

APPEARANCE: Appel  ant, pro se.
OPI NI ON
|

The hardship caused to an appellant's famly by an order of
suspension is not a reason to disturb an otherw se appropriate
order. Decision on Appeal No. 1666. That el enent of Appellant's
grounds for appeal nust be rejected.

I n support of his assertion that the order is too severe for
the m sconduct found proved, Appellant asserts that for ten years
he has not had "a log or a mark against nmy record..."” Appellant's
statenment is unsworn.

The Exam ner noted that Appellant's record contai ned an order
entered on 7 July 1969 at Portland, Oregon, calling for a four
nmont h suspension on nine nonths' probation, and held that the
m sconduct in the instant case violated the probation ordered
Normal ly this is enough to require a suspension of four nonths and
to justify an addition thereto. However, in this case, the
transcript reflects that the prior record was not received in open
hearing and the Exam ner's opi ni on does not indicate how or when he
obt ai ned the record.

In many cases this would call for a rehearing before another
exam ner since the record does not exclude the possibility that the
Exam ner was apprized of the prior record before findings with a
resul tant influence upon his considerations. Such drastic action
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is not required in this case because the evidence of Appellant's
m sconduct is so overwhelmng that any other findings by the
Exam ner woul d have been arbitrary and capricious regardl ess of
when t he Exam ner becane aware of the prior record.

Under sonme circunstances | mght take official notice of
Appel lant's record. | am not inclined to do so in this case
Because of the nature of the Examner's error Appellant is entitled
to sone relief. The sinplest formit can take is to disregard the
order of probation in the 1969 case.

CONCLUSI ON

| conclude that the specifications and charge in this case
have been proved by substantial evidence, and that the Exam ner's
findings should be supported. However, the Exam ner's order,
attacked by Appellant as too severe, nust be nodified to correct
the Examner's error. The nodification wll be to treat the matter
as though there was no violation of probation.

ORDER

This findings of the Exam ner nmade at Seattle, Washington, are
AFFI RMED. The order of the Examner is MODIFIED to provide for a
suspension of one nonth, plus five nonths on nine nonths
probation, and, as MODI FI ED, is AFFI RVED.

C. R BENDER
Admral, United States Coast CGuard
Conmmandant

Signed at Washington, D. C. this 13th day of June 1972.



| NDEX
Appeal s
Hardship to famly, insufficient ground of
Modi fication of Exam ners Order
Due to inproperly considered prior record
O fenses
Evi dence of prior, inproperly considered
O der of Exam ner
Modi fied due to inproperly considered prior record
Prior Record

Error not to hear in open hearing



